I reject the petitioner's reliance on Mr. Swem's
testimony as to the conditions of the roof area in the stope
to support the notion that the area was "hazardous," thereby
requiring the presence of a second miner.  Mr. Swem was obviously
aware of these conditions and that it is precisely why he
was following his normal precautionary procedures to test
and scale as he went about his work.  It seems to me that if
he was really concerned about these conditions to the point
where he felt he needed assistance and a second miner present,
he had ample opportunity to summon such assistance.  However,
on the record here, he admitted that he felt safe and comfortable
in the stope.  Had he believed otherwise, he was free to leave
work as he had done in the past when he felt exposed to hazardous
conditions.

In view of the foregoing findings and conclusions, I
conclude and find that the petitioner has failed to establish
by a preponderance of any credible evidence that the stope area
where Mr. Swem was working on Monday, April 27, 1981, was a
hazardous area known to the respondent, and that the fact
that Mr. Swem was working there alone does not establish
a violation of section 57.18-25, by the respondent.  Accordingly,
section 104(a) Citation No, 201695, served on the respondent
on April 29, 1981, IS VACATED, and this case IS DISMISSED.

Koutras

Administrative Law Judge
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